Individual Liability for Employees of Sovereign Entities.

Individual employees of sovereign entities may, in limited circumstances, be found personally liable for their actions, regardless of whether or not that action was completed in the scope of their employment.  

Yanero v. Davis, Ky., 65 S.W.3d 510 (2001), is the Kentucky Supreme Court’s most recent and authoritative statement on this topic.  In that case, the court defined official or employee immunity as “immunity from tort liability afforded to public officers and employees for acts performed in the exercise of their discretionary functions.  It rests not on the status or title of the officer or employee, but on the function performed.”  

As a result, employees of sovereign entities enjoy qualified immunity in certain situations.  Qualified immunity only applies to “the negligent performance by a public officer or employee of (1) discretionary acts or functions i.e., those involving the exercise of discretion and judgment, or personal deliberation, decision and judgment (2) in good faith; and (3) within the scope of the employee’s authority.” Id. at 522.  

If the employee’s act is ministerial, “one that requires only obedience to the orders of others, or when the officer’s duty is absolute, certain, and imperative, involving merely execution of a specific act arising from fixed and designated facts,” the employee will not be protected by qualified immunity.  Id. (citing Franklin Co. v. Malone, Ky., 957 S.W.2d 195 (1997)). 


However, the act must not only be discretionary to be afforded qualified immunity, the discretionary act must also have been performed in good faith.  Good faith is defined as having two elements:  “The objective element involves a presumptive knowledge of and respect for basic, unquestioned, constitutional rights…[and] the subjective component refers to permissible intentions.” Id. at 523 (citing Harolow v. Fitzgerald, 457 U.S. 800, 815 (1982)).  In other words, qualified immunity will not apply if “an official knew or reasonably should have known that the action he took within his sphere of official responsibility would violate the constitutional rights of the plaintiff, or if he took the action with the malicious intention to cause a deprivation of constitutional rights or other injury.” Id. at 523. After the act has been proven discretionary by the defendant, good faith is presumed, and it is the plaintiff’s burden to prove otherwise.  Id.


The difficulty in these types of cases is in determining which acts are discretionary and which are ministerial.  Examples of discretionary acts include rulemaking and hiring employees.  Examples of ministerial functions are enforcing rules that have already been promulgated, as in Yanero, and the maintenance of traffic control devices. See Lexington Fayette Urban Co. Government v. Smolcic v. Jurdana v. Rogers, Ky., 142 S.W.3d 128 (2004).  
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