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. PURPOSE

The purpose of this policy is to provide assistance to university employees and applicants, both
faculty and staff, to assure compliance with EEO laws, the Americans with Disabilities Act of
1990, as amended (ADA), the ADA Amendments Act of 2008 (ADAAA). The ADAAA
prohibits any employment actions or decisions that would adversely impact job application
procedures, the hiring, advancement, discharge, training, benefits, compensation, terms,
conditions or privileges of employment to any individual(s) solely by reason of that person’s
disability. These guidelines describe the procedures and approaches that may be used in making
reasonable accommodations for applicants and employees with disabilities.

NONDISCRIMINATION AGAINST AND ACCOMMODATION OF INDIVIDUALS
WITH DISABILITIES

Title 1 of the Americans with Disabilities Act of 1990, as amended (ADA) prohibits private
employers, state and local governments, employment agencies and labor unions from
discriminating against qualified individuals with disabilities in job application procedures, hiring,
firing, advancement, compensation, fringe benefits, job training and other terms, conditions and
privileges of employment.

Western Kentucky University complies with the Americans with Disabilities Act of 1990, as
amended (ADA), the ADA Amendments Act of 2008 (ADAAA) and applicable state and local
laws providing for nondiscrimination in employment of qualified individuals on the basis of
disability. Western Kentucky University provides reasonable accommodation for individuals
with disabilities in accordance with these laws. It is the university’s policy to:

« ensure qualified individuals are not discriminated against on the basis of disability
in the pre-employment process and are treated in a nondiscriminatory manner in all
terms, conditions, and privileges of employment;

* require medical examinations of employees only when legitimate business reasons
exist for requiring such examinations and as permitted under applicable state and
federal law (e.g., a second medical opinion, fitness-for-duty exam, etc.);

» keep all medical-related information confidential in accordance with the
requirements of the ADA and ADAAA and retain such information in separate
confidential files;

» provide applicants and employees with disabilities with reasonable accommodation,
except where such an accommodation would create an undue hardship on the university or
present a direct threat to the health or safety of that individual or others. Reasonable
accommodation may include, but is not limited to: making existing facilities used by employees
readily accessible to and usable by persons with disabilities; job restructuring,



modifying work schedules, reassignment to a vacant position, acquiring equipment or
devices, adjusting or modifying examinations, training materials, or policies, and providing
qualified readers or interpreters. Undue hardship means an accommodation would require
significant difficulty or expense;

« notify individuals with disabilities the university provides reasonable accommodation to
qualified individuals with disabilities, by including this policy in the university’s employee
handbook and by posting the Equal Employment Opportunity Commission’s poster on not
discriminating against individuals with disabilities and other protected groups
conspicuously throughout the university’s facilities.

The Office of Equal Opportunity/Affirmative Action/University ADA Services is the designated
office that obtains and files disability related and medical documents, certify eligibility for
services, determine reasonable accommodations, and develop plans for the provision of such
accommodations. The employing department has the primary responsibility to consider and
make reasonable efforts to accommodate qualified employees and to accommaodate applicants
with disabilities in the interviewing process. The cooperative efforts and shared expertise of
different departments enable the university to implement effective strategies to ensure that
individuals with disabilities, who are otherwise qualified, can maintain their status as university
employees. To the extent possible and feasible, the university may also provide assistance in the
transfer of qualified employees with a disability who are not able to continue employment in
their current positions.

1. POLICY

The following guidelines must be followed when working with qualified employees and
applicants, who have disabilities and require employment accommodation in accordance with the
federal the Americans with Disabilities Act of 1990, as amended (ADA), the ADA Amendments
Act of 2008 (ADAAA) and the Rehabilitation Act of 1973 (Rev.). The ADAAA covers
international employees and student workers, as well as contingent or part-time employees and
applicants. Employees related to or associated with a person with a disability are also protected
from discrimination. To ensure that all requests for reasonable accommodation are given full
consideration, Department Heads may not deny an accommodation without further review by
university officials charged with ensuring compliance with the Americans with Disabilities Act
of 1990, as amended (ADA), and the ADA Amendments Act of 2008 (ADAAA). Working in
consultation with appropriate personnel throughout the university, the department receiving an
accommodation request from an employee should follow through to ensure that reasonable
accommodations could be made.

2.1 DEFINITION OF AN INDIVIDUAL WITH A DISABILITY

To be covered by these procedures, applicants and employees must have a disability as defined
in the Americans with Disabilities Act of 1990, as amended (ADA) as amended as Amended as:
e aperson who has a physical or mental impairment which substantially limits one or more
major life activities,
e aperson who has a record of such an impairment,



e aperson who is regarded as having such an impairment.

The ADAAA clearly establishes broad coverage under the ADA. To be considered substantial,
impairments should have a meaningful impact on (materially restricts) a major life activity. In
determining if a limitation is substantial, the ameliorative impact of mitigating measures such as
medication, medical equipment, prosthetics, assistive technologies and compensatory strategies
are excluded. Additionally, the level of limitations for conditions that are episodic or in
remission (e.g., bipolar, cancer or epilepsy) is based on the impacts while active. Both the
effective use of mitigating measures and the cyclical nature of some conditions may be relevant
or even critical in identifying effective accommodations.

The ADA amendments provide additional examples to the non-inclusive list of major life
activities. The examples now include but are not limited to: caring for oneself, performing
manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking,
breathing, learning, reading, concentrating, thinking, communicating, and working, as well as the
functioning of major bodily systems (immune, respiratory, circulatory, endocrine, digestive,
reproductive, neurological, brain, cell growth, bowel and bladder. The Americans with
Disabilities Act of 1990, as amended (ADA), and the ADA Amendments Act of 2008 (ADAAA)
also covers:

e protection from discrimination for individuals based on their relationship or association
with a person with a disability;

e retaliation or coercion against individuals who opposed any act the ADA makes
unlawful, participated in the enforcement process, or encouraged others to exercise their
rights under the ADA, and

o allindividuals, regardless of national origin or status.

2.2 RIGHTS AND RESPONSIBILITIES
2.2.1 RIGHTS OF PERSONS WITH DISABILITIES
People with disabilities at the university have the right to:

1) equal access to courses, programs, services, jobs, activities, and facilities offered
through the university;

2) an equal opportunity to work and to learn, and to receive reasonable accommodations,
academic adjustments, and/or auxiliary aids and services;

3) appropriate confidentiality of all information regarding their disability and to choose to
who, outside of the university, information about their disability will be disclosed,
except as disclosures are required or permitted by law;

4) information, reasonably available in accessible formats.

2.2.2 RESPONSIBILITIES OF PEOPLE WITH DISABILITIES

People with disabilities at the university have the responsibility to:



1) meet qualifications and maintain essential institutional standards for courses,
programs, services, jobs, activities, and facilities;

2) identify as an individual with a disability when an accommodation is needed and to
seek information, counsel, and assistance as necessary;

3) demonstrate and/or document (from an appropriate professional) how the disability
limits their participation in courses, programs, services, jobs, activities, and facilities;

4) follow published procedures for obtaining reasonable accommodations, academic
adjustments, and/or auxiliary aids and services.

2.2.3 RIGHTS OF WESTERN KENTUCKY UNIVERSITY
Western Kentucky University has the right to:

1) initiate discussion about the possibility of a reasonable accommodation with an
employee if the employee is having difficulty performing his or her job;

2) identify and establish essential functions, abilities, skills, knowledge, and standards for
courses, programs, services, jobs and activities; and to evaluate faculty, staff, and
student workers on this basis;

3) request and receive current documentation that supports requests for accommodations;

4) deny a request for accommodations, academic adjustments, and/or auxiliary aids and
services if the documentation demonstrates that the request is not warranted, or if the
individual fails to provide appropriate documentation;

5) select among equally effective accommodations, adjustments, and/or auxiliary aids and
services;

6) refuse an unreasonable accommodation, adjustment, and/or auxiliary aid and service
that imposes a fundamental alteration on a program or activity of the university, and

7) provide accommodations beyond those required by the ADAAA.

2.2.4 RESPONSIBILITIES OF WESTERN KENTUCKY UNIVERSITY
Western Kentucky University has the responsibility to:

1) inform applicants and employees of their rights under the ADAAA by various means;

2) inform applicants and employees of the university's responsibility for
nondiscrimination, and the provision of reasonable accommodations (newsletter,
public notices, job applications;

3) provide information to faculty, applicants, staff, student workers, and others with
disabilities in accessible formats upon request with reasonable notice;

4) ensure that courses, programs, services, jobs, activities, and facilities, when viewed in

their entirety, are available and usable in the integrated and appropriate settings;

5) evaluate faculty, staff, student workers, and applicants on their abilities and not their
disabilities;

6) provide or arrange reasonable accommodations for faculty, applicants, staff, student
workers, and others with disabilities in courses, programs, services, jobs, activities, and
facilities;



7) maintain appropriate confidentiality of records and communication, except where
permitted or required by law.

2.3 CONFIDENTIALITY AND RELEASE OF INFORMATION

Disability-related information is to be treated as medical information. For example, university
faculty and staff do not have a right or a need to access diagnostic or other information regarding
the disability of an employee or applicant; they only need to know what accommodations are
necessary or appropriate to meet the individual's disability-related needs. If an employee has
requested an accommodation, the individual will be informed as to what information is being
provided to the department or supervisor regarding the request. To protect confidentiality by
assuring limited access, all disability-related information must be filed with The Office of Equal
Opportunity/Affirmative Action/University ADA Services) and kept separate from any other
files. Departments or individuals should not keep any copies of such documentation within
departments or offices.

2.3.1 CONFIDENTIAL INFORMATION OF THE EMPLOYEE

1) An employee's file may be released pursuant to a court order or subpoena.
2) An employee may give written authorization for the release of information when she

or he wishes to share it with others. Before giving such authorization, the employee

should understand the information being released, the purpose of the release, and to

whom the information is being released. Information will not be released without

consent unless it is required by federal or state law.
3) The Office of Equal Opportunity/Affirmative Action/University ADA Services will retain
a copy of all information provided. If an employee wishes to have a record expunged, he or
she must make a written request to the director who will decide whether it is necessary for the
office to retain the record.
4) An employee or applicant has the right to review his or her own file.

I11. PROCEDURES

An employee with a disability should contact The Office of Equal Opportunity/Affirmative
Action/University ADA Services. The office should be contacted if departments:

need additional assistance in evaluating the accommodation,

need additional resources to provide the accommodation,

believe an accommodation cannot be provided,

consider the request to be unreasonable, or

determine that the request presents an undue hardship for the department’s staff or
function.



3.1 REASONABLE ACCOMMODATIONS

Reasonable accommaodations are individualized and flexible, based on the professional
documentation/evaluation, the nature of the disability, and the employment environment. Typical
employment accommodations may include:
e Access to Application and Interviewing Processes
e Provision of a Qualified Reader
e Physical Accessibility
Alternate Print Formats
Equipment Purchase or Modification
Job Restructuring
Exam/Training Materials
Provision of a Qualified Interpreter
Office Relocation
Extended Medical Leave
Modification of Policy
Modification of Schedule
Reassignment

The department is not required to lower quality or quantity standards to make an
accommodation. Standards of conduct and performance are not lowered as an accommaodation.
Personal use items, such as eyeglasses, hearing aids or wheelchairs are not provided as
accommodations. Every effort will be made to accommodate employee’s disabilities in the
current position. The Office of Equal Opportunity/Affirmative Action/University ADA Services
will coordinate the efforts with the department to compile a thorough job analysis including the
identification of all the essential functions, physical requirements, and environmental conditions
related to the position.

3.1.1 UNDUE HARDSHIP

Undue hardship, with respect to provision of accommodations, means significant difficulty or
expense incurred by a covered organization. The overall financial resources of the organization
are considered. Thus, the entire resources of Western Kentucky University, not a department, are
considered when assessing undue hardship. Other factors considered are the impact of the
accommodation upon the operation of the facility, including impact on the ability of other
employees to perform their duties and the impact on the department's ability to conduct business.
The Equal Opportunity/Affirmative Action/University ADA Services Director should be
contacted before "undue hardship” is considered.

Undue hardship means an action requiring significant difficulty or expense, when considered in
light of the following factors:

(a) The nature and cost of the accommodation

(b) The overall financial resources of the facility or facilities involved in the provision of the
reasonable accommodation; the number of persons employed at such facility, effect on

8



expenses and resources; or the impact otherwise of such accommodation upon the
operation of the facility;

(c) The overall financial resources of the covered entity; the overall size of the business of a
covered entity with respect to the number of its employees; the number, type, and
location of its facilities; and

(d) The type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness,
administrative, or fiscal relationship of the facility or facilities in question to the covered
entity.

(e) In the Cleveland v. Federal Express Corp case, “The EEOC and some courts stated that
accommodations might pose as an undue hardship specifically because of the adverse
effect on other employees. The EEOC stated that undue hardship may result where an
accommodation ‘would be unduly disruptive to other employees’ ability to work. For
example, the EEOC stated that if modifying one employee’s schedule as an
accommodation would so overburden another employee that he would not be able to
handle his duties, the employer could show undue hardship. The EEOC noted that such
modification would be deemed to cause an undue hardship ‘because it adversely affects
the ability of other employees to perform their essential functions in a timely manner.”

3.1.2 ACCOMMODATION PROCESS

The accommodation process is intended to discern if the employee has a disability as defined by
the Americans with Disabilities Act of 1990, as amended (ADA) and the ADA Amendments Act
of 2008 (ADAAA) to enter into an interactive process to assure that the employee possesses the
qualifications to perform the essential functions of the position with or without accommaodations,
and to determine the appropriate accommodations for the person's disability. This process is
limited to current employees. Applicants are provided reasonable accommodations to participate
in the application and interview process. The employee is not required to specifically request a
reasonable accommodation, but must let the employer know, verbally or in writing, that some
adjustment or change is needed to perform a job because of the limitations caused by a disability.
The Employee Disability Accommodation Request Form and the Documentation of
Disability Form are available on the EO/AA/ADA website or can be requested by calling (270)
745-5121. During the course of counseling an employee, a supervisor, another employee, or a
community advocate may realize the employee’s concerns are related to either a present or
potential disability. At this point, they should refer the employee to appropriate campus offices
as listed below.

3.1.2.1 APPROPRIATE OFFICE TO REQUEST ACCOMMODATIONS

Employees requesting accommodations should be encouraged to meet with The Office of Equal
Opportunity/Affirmative Action/University ADA Services to identify needs, present appropriate
documentation, and to discuss accommodations:


http://www.wku.edu/Dept/Support/Legal/EOO/ADA%20Services/University%20ADA%20Services-%20Employee%20Disability%20Accommodation%20Request%20Form.pdf
http://www.wku.edu/Dept/Support/Legal/EOO/ADA%20Services/University%20ADA%20Services-%20Documentation%20of%20Disability.pdf
http://www.wku.edu/Dept/Support/Legal/EOO/ADA%20Services/University%20ADA%20Services-%20Documentation%20of%20Disability.pdf

Applicants for Employment | (270) 745-5121/TDD 711

The Office of Equal Opportunity/Affirmative
Action/University ADA Services

Faculty Requests (270) 745-5121/TDD 711

The Office of Equal Opportunity/Affirmative
Action/University ADA Services

Staff Requests (270) 745-5121/TDD 711

The Office of Equal Opportunity/Affirmative
Action/University ADA Services

Student Requests (270) 745-5004/TTY (270) 745-3030

The Office of Student Disability Services

Visitor Requests (270) 745-5121/TDD 711

The Office of Equal Opportunity/Affirmative
Action/University ADA Services

1) Employees must provide suitable documentation from an appropriate professional who
supports their disability accommodation requests. This documentation must be treated
as medical records, transferred to the designated offices listed above, and should not
stay in the department.

2) Employees may be referred to other offices and support services to evaluate needs for
adaptive computer equipment, software or furniture and environmental changes.
Evaluations and recommendations will be provided to the employee or to The Office
of Equal Opportunity/Affirmative Action/University ADA Services Director.

3) After obtaining all relevant information, including but not limited to, documentation
from the medical doctor or other appropriate professionals, the employee meets with
The Office of Equal Opportunity/Affirmative Action/University ADA Services as to
determine if the condition is covered by the ADAAA. If the employee meets the
definition of disability the appropriate accommodations to meet the essential functions
of the position are discussed. The employee should be encouraged to suggest changes
or adjustments needed to continue their duties.

4) The employee meets with their supervisor, and the University ADA Services Director
to discuss if the accommodations can be made within their existing position. EEOC
regulations require an informal, interactive process to find an effective
accommodation. This process should include the following steps:

a. Evaluate at the particular job involved and determine its purpose and essential
functions.

b. Discuss with the individual how his or her specific abilities and limitation relate
to the essential job functions. Identify barriers to job performance and how these

barriers could be overcome with an accommodation.

c. ldentify potential accommodations with the individual, and assess how effective
each would be in enabling the individual to perform essential job functions. If an
appropriate accommodation is not identified, technical assistance can be sought
from campus resources or agencies. (The identity of the employee will be kept
confidential in these consultations; the permission of the employee will be
obtained before such consultations.)
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3.1.2.2 IDENTIFICATION OF APPROPRIATE ACCOMMODATIONS

1) In discussing accommodations, the employee should be aware that acceptance of any
accommodation is voluntary.

2) If accommodations are made within the department, the employee or supervisor can
continue to consult with the University ADA Services Director as needed.

3) If an appropriate accommodation requires physical changes to the work site, purchase
of auxiliary devices computer adaptations, or equipment, departments should consult
with the University ADA Services Director. Accommodations normally cannot be
denied due to cost. Funding can be pursued to assist departments in providing
accessibility and accommodations.

4) Placement of Staff

a. To the extent possible and feasible, the university may also provide assistance in the
transfer of qualified employees with a disability who are not able to continue
employment in their current positions. Placement, as accommodation for staff, can be
made under the provisions of the Department of Human Resources hiring policy that
authorizes departments initiated lateral transfers or demotions without recruitment.
Consideration will be given to the employee's qualifications, position level, and other
relevant factors. If an appropriate vacancy is identified, the supervisor of the vacant
position will be contacted by Personnel Services to discuss the position requirements,
the employee's qualifications, and the impact of transfer. When appropriate, the
attending physician may also be consulted about the employee's ability to perform
essential job duties.

b. An interview may be arranged for the employee in order to provide the employee and
the supervisor an opportunity to discuss the job requirements, the employee's
qualifications, the ability to perform the essential functions of the job with or without
accommodations, and possible accommodations. The decision to offer re-assignment
to the employee will be made jointly by the Department of Human Resources and the
hiring department if the employee is qualified and reasonable accommodation can be
made.

c. The employee's performance will be evaluated in accordance with the
reasonable standards established for the position.

d. The employee's salary will be adjusted in accordance with the classification
and level of the position in compliance with the Department of Human
Resources.

e. Employees who are participating in this program are not restricted from
applying for other employment opportunities, including promotions, within
the university in accordance with the university's employment policies.

5) Placement of Faculty
To the extent possible and feasible, the university may also provide assistance in the
transfer of qualified employees with a disability who are not able to continue
employment in their current positions. Placement, as an accommodation for faculty, may
be made under the provisions of university policy, as well as state and federal law. The
faculty member should consult with a representative of the EO/AA/ADA Office and the
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Office of the Provost. If efforts to reasonably accommodate within the existing
position/assignment are not effective, opportunities for re-assignment to other vacant
positions for which the employee may be qualified, with or without reasonable
accommodations, will be evaluated. An interview may be arranged with the Dean or the
department chair or program head to discuss the job requirements, the employee's
qualifications his/her ability to perform the essential functions of the job with or without
accommodations, and possible accommodations. The decision to offer re-assignment may
be made jointly by the employing department and senior management in consultation
with the EO/AA/ADA Office.

3.1.3 OTHER OPTIONS
Alternatives may include, but are not limited to the following:

1) Staff may be placed on conditional leave (if all sick and annual leave is exhausted)
or unconditional leave without pay to allow time for medical treatment, recovery, or
work adjustment programs until the employee can return to work in the same position
with or without reasonable accommodations.

2) Referral to counseling or service agencies, such as Department of VVocational

Rehabilitation, or others, as appropriate.

3) Assistance in applying for benefits under Family and Medical Leave (FMLA).

4) If no reasonable accommodations can be made and no placement to another position
can be reasonably made, the employee may choose to resign or the employee will be
separated from employment.

3.2 TEMPORARY DISABILITIES

Although these procedures do not cover employees who are unable to perform some or all of
their job duties because of a temporarily incapacitating condition, supervisors may want and are
encouraged to make temporary adjustments to the work schedule or job duties when feasible.

Generally, short-term conditions, under three (3) months are not considered "substantially
limiting." However, an individual is not required to prove that the condition is permanent.
Conditions that are temporary but have permanent or residual long-term effects may be
considered disabilities. To determine whether an individual is substantially limited in a major
life activity, an employer must examine the following areas with assistance from the University
ADA Services Director:

¢ the nature and severity of the impairment,
e the duration or expected duration of the impairment, and
e the permanent or long-term impact, or expected impact from the impairment.

Many times it is unclear how long an impairment will last. If a condition is severe, and the
duration is indefinite and unknowable, it can qualify as a disability.
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3.3 DRUG AND ALCOHOL USE

It is not a violation of the ADAAA for employers to use drug tests to assess if applicants or
employees are currently illegally using drugs. Tests for illegal use of drugs are not subject to the
ADAAA restrictions on medical examinations. Western Kentucky University may hold illegal
users of drugs and alcohol to the same performance and conduct standards as other employees.

3.4 DIRECT THREAT

Direct threat means a significant risk of substantial harm to the health or safety of the individual
or others that cannot be eliminated or reduced by reasonable accommodation. If an individual
poses a direct threat as a result of a disability, the employer must determine whether a reasonable
accommodation would eliminate or reduce the risk to an acceptable level. An employer is not
permitted to deny an employment opportunity to an individual with a disability because of a
slightly increased risk.

Determining whether an individual poses a significant risk of substantial harm to others must be
made on a case by case basis using the documentation from an appropriate professional
diagnosing the disability, and must consider four main factors:

the duration of the risk;

the nature and severity of the potential harm;

the likelihood that the potential harm will occur; and
the imminence of the potential harm.

3.5 GRIEVANCE

The Office of Equal Opportunity/Affirmative Action/University ADA Services (EO/AA/ADA)
is responsible for investigating and resolving complaints of discrimination, harassment and
related retaliation within Western Kentucky University (WKU), whether the complaints originate
internally or externally. Complaints can come from a number of sources including, but not
limited to, employees, faculty, staff, students, vendors and government agencies.

Your Rights and Responsibilities as a Grievant

Your Rights and Responsibilities as a Respondent

How to File a Complaint

The Investigation

The Decision

FAQOs
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Your Rights and Responsibilities as a Grievant

The EO/AA/ADA office accepts grievances of discrimination, harassment and related retaliation
on the basis of race, sex, religion, color, national or ethnic origin, age, disability, and veteran
status in the areas of:

o Employment
e Academics

e Any other setting involving a WKU person or entity

If you believe someone within WKU has discriminated against, harassed or retaliated against
you, please contact the EO/AA/ADA office. Grievances may be filed at any time; however, it
may be to your advantage to contact the EO/AA/ADA office as soon as possible after the act in
question occurred. If the EO/AA/ADA office is not the proper place to handle your complaint, it
will direct you to the appropriate department.

Your Rights and Responsibilities as a Respondent

As the person responding to the grievance, you will be informed of the allegations and given
every opportunity to ask questions, provide information and offer names of witnesses or other
relevant people. The EO/AA/ADA office attempts at all times to protect you from unfounded
allegations of discrimination. As such, it expects full and truthful cooperation from you and that
you will respect confidentiality.

The EO/AA/ADA office procedure is administrative. In an investigation, the EO/AA/ADA
office may request access to premises, records and documents relevant to the grievance. Your
cooperation in an objective investigation can assure you of a fair decision on the grievance.

Consistent with WKU’s nondiscrimination policies, you must not retaliate against a person who
files a complaint, participates in an investigation, encourages one to file, or opposes
discrimination. In addition, you must not interfere with an investigation.

How to File a Complaint

To file a grievance of discrimination, harassment or related retaliation with the EO/AA/ADA
office, please call the office at (270) 745-5121, visit or write. For contact information, please see
the “Contact Us” tab to the left.

If you call or visit the EO/AA/ADA office, a staff person will assist you in writing a brief outline
of the facts. The staff person will assess the nature of your complaint and either submit your
complaint to the Director or refer you to the appropriate department. If your complaint falls
within the EO/AA/ADA office’s purview, an investigator will contact you to set up a time for
further discussion. If appropriate, the investigator will assist you in completing a
discrimination/harassment complaint form, and once signed, an investigation will follow. If it is
not appropriate, the investigator will refer you to the appropriate department.
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If you write to the EO/AA/ADA office, please be sure to include what happened and when;
names of all parties involved, including witnesses (if any); supporting documentation; your
belief as to why the act in question occurred; and your contact information. You know your
complaint better than anyone else. Give the EO/AA/ADA office staff person all of the details and
answer all questions as fully as you can. Names, dates, places, and details of what happened
should be as accurate as possible. Supporting documents can help to support allegations. If
witnesses were present, it’s important to give full names, what they will know and how the
EO/AA/ADA office can contact them.

The Investigation

For grievances, the EO/AA/ADA office investigator will seek a response from the person(s) the
complaint is against, known as the respondent(s). The investigator will interview relevant
persons who may have pertinent knowledge. Supporting documentation and statistical data may
be collected and analyzed. The EO/AA/ADA office staff may ask that you clarify some aspects
of your complaint. If you learn or remember any additional information, you should notify the
EO/AA/ADA office investigator immediately. Once the relevant evidence is gathered, the
investigator will determine whether the alleged acts violate a WKU non-discrimination policy.

The Decision

The EO/AA/ADA office has the authority to decide whether or not the complaint is justified. The
EO/AA/ADA office may find:

« Sufficient evidence to support a violation of a WKU nondiscrimination policy, whereby
appropriate action to address the matter at hand will be taken;

« Insufficient evidence to support a violation of a WKU nondiscrimination policy (or
inconclusive), whereby the case will be closed; or

« Insufficient evidence to support a violation of a WKU nondiscrimination policy (or
inconclusive), but sufficient evidence to conclude inappropriate acts occurred, whereby a
recommendation to the decision-maker will be made.

If you filed a grievance, the investigator will notify you, and other appropriate parties, of the
finding. If you filed a charge with an agency outside of WKU, the investigator will not be able
to notify you of the finding; your inquiries must be made to the agency where you filed your
charge.
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Frequently Asked Questions

e Who can file a grievance?
Employees, faculty, staff, students and anyone who believes they have been
discriminated against by someone within the WKU community.

e How long does it take to conduct an investigation?
It depends on several factors, such as the complexity of the case, the amount of
documentation that must be gathered and analyzed, the number of persons to be
interviewed, the investigator's caseload, etc.

e Isthere a time limit to file a grievance with the EO/AA/ADA office?
No. An individual may file with the EO/AA/ADA office any time. However, waiting has
its disadvantages—the evidence may stale, witnesses' recollections may fade, witnesses
may leave WKU, etc. It is recommended that one contact the EO/AA/ADA office in a
timely manner in order to ensure that an adequate investigation can occur.

e Is my case confidential?
Cases are confidential to the extent possible. The EO/AA/ADA office takes great care in
protecting interviewees' statements from both the complainant(s) and respondent(s).
However, in certain situations, (i.e. where disciplinary action must be taken against a
respondent), it is possible certain disclosures will be made.

« Can I take any action against someone for filing a grievance that turns out to have
no merit or participating in EQO/AA/ADA office’s process?
No, it may be seen as retaliation. A person has a right under WKU’s nondiscrimination
policies to utilize the EO/AA/ADA office's grievance process and is protected from doing
so. In addition, anyone who participates in EO/AA/ADA office proceedings, encourages
one to utilize his or her right, or opposes discrimination is covered as well.

e What is retaliation?
Retaliation occurs when an employer takes an adverse action against a covered individual
because he or she engaged in a protected activity.

o Whatis WKU’s policy on retaliation?
WKU's Equal Opportunity and Affirmative Action policy states in part, "In compliance
with federal law, Western Kentucky University does not retaliate against individuals for
1) filing or encouraging one to file a complaint of unlawful discrimination, 2)
participating in an investigation of unlawful discrimination, or 3) opposing unlawful
discrimination. In addition, the university does not retaliate against individuals for filing
or encouraging one to file a complaint of discrimination, participating in an investigation
of discrimination, or opposing discrimination based on grounds protected by federal or
state law. ‘Retaliation’ includes any adverse employment action or act of revenge against
an individual for filing or encouraging one to file a complaint of discrimination,
participating in an investigation of discrimination, or opposing discrimination."
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3.6 EVACUATION PROCEDURE
Building Specific Evacuation Procedures

http://www.wku.edu/Dept/Support/Legal/EHS/BEAP/BEAPIlist.htm

Evacuation for persons with disabilities

Individuals with disabilities should identify primary and secondary evacuation routes, and seek
out colleagues who are willing to provide assistance if evacuation ever becomes necessary.
Faculty, staff, and students can help by being aware of others who may need assistance in an
evacuation.

Mobility Impaired

Persons with mobility impairments who are able to walk independently should be able to
negotiate stairs in an emergency with minor assistance. Wait until the heavy traffic has cleared
on the stairwell before attempting to exit. At least one person should accompany the challenged
individual to provide assist, if necessary.

Mobility Impaired - Wheelchair

In most buildings, people will need to use stairwells to reach building exits. Elevators cannot be
used because they have been shown to be unsafe in an emergency. It is not safe to attempt to
move a wheelchair down stairs.

Evacuation Options for disabled persons:

e Stay in Place
1. Working with an evacuation assistant, select a room with an exterior window, a
telephone and a solid, fire-resistant door. Remain with the disabled person in this
room, and send someone to the evacuation assembly area to notify emergency
personnel of the location of the person needing assistance. It is also possible to
place the person needing assistance near a stairway landing to await assistance,
although this area may not be protected from smoke and other hazards.

2. Fire Department personnel, who are trained in emergency rescue, can then enter

the building and assist the person in exiting the building, either down the stairs or
using the emergency elevator recall.
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3. While staying in place, the wheelchair user should keep in direct contact with
emergency services by calling 911 and reporting his/her location directly.

4. Stairway evacuation of wheelchair users should be conducted by trained
professionals from emergency services. Only in situations of extreme danger
should untrained people attempt to evacuate wheelchair users. If this must be
attempted, one possibility is the following.

e Two-Person Cradle
1. Wait until other evacuees have moved down the stairwell.
2. The two helpers stand on either side of the individual.
3. They reach under the individual and lift them out in a cradle.
4. Helpers control the descent by walking slowly and cautiously.
5. NEVER leave a wheelchair in a stair well.

« Office Chair Evacuation
1. Transfer the challenged individual to a sturdy office chair.
2. One helper gently leans the chair backwards.
3. The other helper faces the chair and holds onto the front legs of the chair. Both
helpers will lift the chair simultaneously, lifting with their legs not their backs.
4. The helpers control the descent by bending their legs and keeping their back
straight.

Hearing Impaired

Some buildings on campus are equipped with fire strobe lights; however, some are not. Persons
with hearing impairments may not hear audio alarms and will need to be alerted to emergency
situations by an evacuation assistant.

Visually Impaired

Most people with visual impairments will be familiar with their immediate surroundings and
frequently traveled routes. Since the emergency evacuation route may be different from the
commonly traveled route, persons who are visually impaired may need assistance in evacuation.
The evacuation assistant should offer his/her elbow to the individual with the visual impairment
and guide him/her through the evacuation route. During the evacuation, the evacuation assistant
should communicate as necessary to ensure safe evacuation.

3.7 RESOURCES

3.7.1 INTERPRETER SERVICES FOR INDIVIDUALS WITH A HEARING OR
SPEECH DISABILITY

Applicants, student workers, graduate assistants, employees or others visiting campus who need

the services of an interpreter for the deaf should contact the University ADA Services Director.
Please allow a minimum of 10 working days notice.
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3.7.2 TELECOMMUNICATION SERVICES
3.7.3 TECHNICAL ASSISTANCE FROM OUTSIDE AGENCIES

1) Job Accommodations Network (JAN) in the United States (http://www.jan.wvu.edu/)
(800) 526-7234 (V) or (877) 781-9403 (TTY)

2) ADA National Network (http://www.adata.org/)
(800) 949-4232 VITTY

3) Kentucky Office of Vocational Rehabilitation
(800) 372-7172 (VITTY)

V. DEFINITIONS

Accessible - Easy to approach, enter, operate, participate in, or use safely and with dignity by
people with disabilities.

Disability — The term “disability” means, with respect to an individual,
(a) a physical or mental impairment that substantially limits one or more major life
activities of such individual;
(b) a record of such impairment; or
(c) being regarded as having such an impairment.

Essential Functions of a Job - those fundamental job duties that must be performed in order to
accomplish the overall goal of the position.

Major Life Activities — Major life activities include, but are not limited to, caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking, communicating, working and the
operation of a major bodily function, including but not limited to, functions of the immune
system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory,
circulatory, endocrine, and reproductive functions.

An individual does not have to show a workplace-related limitation to be covered under the
ADA. Working is just one of the major life activities that may be substantially limited.

Mental Impairment - any psychological disorder, such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities.

The legislation makes no attempt to include a list of all the specific diseases, conditions or
infections that would constitute physical or mental impairments because it would be impossible
to maintain a comprehensive list. However a few examples are cited including: orthopedic,
visual, speech and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, specific learning
disabilities, HIV infection, AIDS, past drug addiction, and alcoholism.
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The issue is not simply whether impairment exists, but whether the impairment substantially
limits major life activity.

Physical Impairment - any physiological disorder or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body systems: neurological,
musculoskeletal, special sense organs, respiratory, cardiovascular, reproductive, digestive,
genito-urinary, hemic and lymphatic, skin and endocrine. Examples would include: cerebral
palsy, muscular dystrophy, cancer, diabetes, heart disease multiple sclerosis, HIV infection,
AIDS.

Qualified Individual with a Disability — A qualified individual with a disability means an
individual with a disability who, with or without reasonable accommodations, can perform the
essential functions of the employment position that such individual holds or desires.

Reasonable Accommodations — Reasonable accommodations may include making existing
facilities used by employees, students, and the public readily accessible to and usable by
individuals with disabilities; job restructuring, part-time or modified work schedules;
reassignment to a vacant position, acquisition or modification of equipment or devices;
appropriate adjustment or modifications of examinations, training materials, or policies; the
provision of qualified readers or interpreters; and other similar accommodations for individuals
with disabilities.

Regarded as Having a Disability - The individual establishes that he or she has been subjected
to an action prohibited under this regulation because of an actual or perceived physical or mental
impairment, whether or not the impairment limits or is perceived to limit a major life activity.
However, this will not apply to impairments that are transitory and minor. A transitory
impairment is an impairment with an actual or expected duration of 6 months or less.

Substantially Limits - inability to perform a major life activity, or significant restriction as to
the conditions, manner, or duration under which an individual can perform a particular major life
activity.

Undue Hardship - Undue hardship means an action requiring significant difficulty or expense,
when considered in light of the following factors:
() The nature and cost of the accommodation

(b) The overall financial resources of the facility or facilities involved in the provision of the
reasonable accommodation; the number of persons employed at such facility, effect on
expenses and resources; or the impact otherwise of such accommodation upon the
operation of the facility;

(c) The overall financial resources of the covered entity; the overall size of the business of a

covered entity with respect to the number of its employees; the number, type, and
location of its facilities; and
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(d) The type of operation or operations of the covered entity, including the composition,
structure, and functions of the workforce of such entity; the geographic separateness,
administrative, or fiscal relationship of the facility or facilities in question to the covered
entity.

(e) In the Cleveland v. Federal Express Corp case, “The EEOC and some courts stated that
accommodations might pose as an undue hardship specifically because of the adverse
effect on other employees. The EEOC stated that undue hardship may result where an
accommodation ‘would be unduly disruptive to other employees’ ability to work. For
example, the EEOC stated that if modifying one employee’s schedule as an
accommodation would so overburden another employee that he would not be able to
handle his duties, the employer could show undue hardship. The EEOC noted that such
modification would be deemed to cause an undue hardship ‘because it adversely affects
the ability of other employees to perform their essential functions in a timely manner.”

V. REFERENCES

1) The Americans with Disabilities Act of 1990, as amended (ADA), and the ADA Amendments
Act of 2008 (ADAAA);

2) Rehabilitation Act of 1973;

3) The United States Equal Employment Opportunity Commission
Technical Assistance Program;

5) Western Kentucky University; The Office of Equal Opportunity/Affirmative
Action/University ADA Services web site;

6) Western Kentucky University; University Services ADA web site.

7) Thompson’s ADA Compliance Guide: May 2009, Volume 20 (5).

8) Virginia Tech University ADA web site

9) Vanderbilt University ADA web site
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Employee Disability Accommodation Request Form

You should use this Disability Accommodation Request Form when you seek a workplace
accommodation due to a documented disability. To make a request for accommodation, you must:

* Notify The Office of Equal Opportunity/Affirmative Action University ADA Services
(EO/AA/ADA) of your desire for a workplace accommodation;

e Complete this form and return it to The EO/AA/ADA office (note that we may, in
appropriate cases, act on your oral request for accommodations prior to receiving
documentation, but we request that you complete this form for documentation purposes);

* |If requested by the EO/AA/ADA office, complete Section 1 of the Documentation of
Disability Form (separate form) and have your physician or care provider complete Section 2 of

the form. Your doctor will submit the form directly to The EO/AA/ADA office.

The EO/AA/ADA office, together with you and your supervisor, will consider what reasonable
accommodations are possible under the circumstances.

Section 1: Contact Information

Employee Name:

Job Title: College/Division:

Department: Supervisor:

Work Schedule (days/hours; full-time; part-time):

Work location:

Section 2: Accommodation Request

Indicate your physical or mental impairment and expected duration of impairment. Please note that it is
not necessary to indicate a specific medical diagnosis (attach additional pages if necessary.)

What, if any, job function are you having difficulty performing?
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What, if any employment benefit are you having difficulty accessing?

What physical or mental impairment is interfering with your ability to perform your job or access an
employment benefit?

Have you had any accommodations in the past for this same impairment at Western Kentucky University
or elsewhere? Yes No

If yes, what were they and how effective were they?

If you are requesting a specific accommodation, please list the accommodation and indicate how the
accommodation will assist you in performing your job.

Provide any additional information that might be useful in processing your accommodation request.

Signature Date

Return this form to the EO/AA/ADA office
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[INSERT DATE HERE]
Dear Treating Professional:

An employee at Western Kentucky University is currently seeking special accommodations under the
Americans with Disabilities Act (ADA), the ADA Amendments Act of 2008 (ADAAA). According to the

51 | AGLISNE2Y 6A0GK || RAaloAfAGEeéd Aa RSTFAYSR

substantially limits one or more major life activities. This includes, but is not limited to: caring for
oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking, communicating, and working, as well as
the functioning of major bodily systems (immune, respiratory, circulatory, endocrine, digestive,
reproductive, neurological, brain, cell growth, bowel and bladder.

The definition also includes “invisible” disabilities, such as psychological disabilities, learning disabilities,
chronic health impairments, such as attention deficit disorder, epilepsy, diabetes, arthritis, cancer,
cardiac problems, HIV/AIDS and addictions.

The purpose of the accommodation is to allow the employee to continue working by making existing
facilities accessible, job restructuring, modifying work schedules, reassignment to a vacant position or

acquiring or modifying equipment or devices.

Please complete, sign and return the attached Employee Information Form as soon as possible so we
can explore accommodations and resources for this employee.

Sincerely,

Huda Melky, Director
Equal Opportunity/Affirmative Action/University ADA Services
Western Kentucky University
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DOCUMENTATION OF DISABILITY
This form is for University ADA Services to determine whether an employee qualifies under the Americans with
Disabilities Act (ADA), the ADA Amendments Act of 2008 (ADAAA).

Section 1: To be completed by employee:

Employee Name Job Title

Department Supervisor

Release of Information:

| hereby authorize the release of the information provided by my physician or care

provider in section 2 below to Western Kentucky University for the purpose of determining the
availability of reasonable workplace accommodations. | further authorize Western Kentucky
University to seek clarification of this documentation, if necessary, by contacting my
physician or care provider and | authorize my physician or care provider to respond to

such requests for clarification.

(Employee Signature)

Treating Professional Contact Information:

(Name)

(Street Address)

(City/State/Zip Code)

(Phone No.)

Section 2: To be completed by the physician or care provider:

Please answer and return the following form to The Office of Equal Opportunity/Affirmative
Action/University ADA Services within the time frame indicated. The questionnaire format is a
guide and we would appreciate a response to every question. We need your complete medical
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opinion, so please feel free to include a more detailed narrative response to any and all questions
if needed to answer more fully. Thank you for your anticipated cooperation.

IMPORTANT NOTE TO HEALTH CARE PROVIDER: When answering these
questions, please do not take into consideration any ameliorative effects of mitigating
measures, such as medications, medical supplies, equipment, or appliances, low-vision
devices (which do not include ordinary eyeglasses or contact lenses), prosthetics,
including limbs and devices, hearing aids and cochlear implants or other implantable
hearing devices, mobility devices, or oxygen therapy equipment and supplies; use of
assistive technology; reasonable accommodations or auxiliary aids or services; or learned
behavioral or adaptive neurological modifications.

1. Does the individual have a current disability? Yes o No O
(According
impairment that substantially limits one or more major life activities.)

2.

a. If yes, what specifically is the diagnosis/condition?

t o

t he

iAsDaAb, i lai tAypoe risso nd ewfiitnhe da ads

b. What is the nature of the condition?

Is this a medical, psychological or physical condition that affects a major life activity?

Yes o No o (Check all of the following that apply).

anyone

Walking Speaking Breathing

Hearing Seeing Concentration
Working Standing Reaching

Sleeping Learning Lifting

Memory Thinking Sitting

Performing Manual Tasks Caring for Oneself Interacting with Others
Major Bodily Functions Other

3. Additional life activities affected:

4. Does this employee’s condition substantially limit the major life activity listed above?

Yes o No o

a. How is the individual substantially limited in the major life activity identified

above?

b. Discuss evidence of the disability:
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c. What is the severity?

d. Please list any prescribed medications that controls all or some of the symptoms?

e. Are there impacts or side effects from the medications?
Yes o No O
If so, what are they?

f.  What are the expected duration and the long-term impact of this condition?

g. Isthis a chronic or episodic disability that is substantially limiting when active?
Yes o No O
If yes, please explain.

List appropriate accommodations that you recommend for this individual.

Additional notes or comments:

Treating Professionals Name:

(Please Print)

Signature: Date: / /

Name of Practice:

Phone ( ) - Fax ( ) -

PLEASE MAIL OR FAX THIS COMPLETED FORM TO THE FOLLOWING DEPARTMENT:

The Office of Equal Opportunity/Affirmative Action/University ADA Services
1906 College Heights Blvd. #11009
Bowling Green, KY 42101
Ph: 270-745-5121/TDD 711 Fax: 270-745-3199
Email: adacompliance@wku.edu
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